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Introduction|In his inaugural address and budget proposal, 

Governor Andrew Cuomo pledged to put forth a reform agenda that includes 

ending cash bail and enacting other criminal justice reforms. These legislative 

measures would end bail, expand the discovery process, improve access to 

a speedy trial, transform civil asset forfeiture, and improve the community

reentry process. 

Current Landscape
In a report published by the New York State Division of Criminal Justice Services 

(DCJS), 66% of the New York State jail census are un-sentenced inmates (16,247 out 

of 24,463). In New York City, 77% of the jail population remains un-sentenced (7,048 

out of 9,148) compared to the rest of NYS, where 60% of the jail population remains 

un-sentenced (9,199 out of 15,316). 

Recently, NYC has reduced the total number of un-sentenced inmates. However, 

outside of NYC, 33 out of the 57 counties showed an increase in the percentage of 

un-sentenced inmates to the total jail population from 2008 to 2017. The counties 

that showed an increase include: Broome, Cattaraugus, Cayuga, Chautauqua, 

Chemung, Chenango, Clinton, Cortland, Delaware, Dutchess, Essex, Franklin, Fulton, 

Genesee, Herkimer, Jeff erson, Lewis, Livingston, Madison, Monroe, Niagara, Oneida, 

Orange, Oswego, Rensselaer, Saratoga, Schuyler, St. Lawrence, Steuben, Tioga, 

Tompkins, Wyoming and Yates. 
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“The cost of housing New Yorkers in county jails is nearly $2.5 billion per year—$1.3 billion per year in New 

York City, and $1.15 billion per year in county jails across the rest of New York State. This is in addition to 

the $3.7 billion per year New Yorkers spend annually on state prisons.”

New York State has a lower incarceration rate compared to the average U.S. state. However, when 

comparing the landscape in New York State internationally, the incarceration rate in our state alone 

(includes local, state and federal inmates) exceeds that of many industrialized countries (see graph below).

  The Vera Institute of Justice has provided a 
comprehensive report showing various 
statistics of county jails. 

vera.org/state-of-incarceration/solutions

Furthermore, in addition to the 27,000 individuals incarcerated in 

county jails and 50,000 in state prisons, over 230,000 New York State 

residents are under a form of supervision (parole or probation).

Ending Cash Bail
New York State’s bail statute was adopted in 1970. It was designed to 

“reduce the un-convicted portion of our jail population.” Under the 

statute, bail is authorized in the current ways: cash bail; an insurance 

company bail bond; a surety bond; a secured appearance bond; a 

partially secured surety bond; a partially secured appearance bond; 

an unsecured surety bond; an unsecured appearance bond; or with a 

credit card (CPL 520.10). 
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The 2019-20 Executive Budget Proposal
Pre-Trial Justice Reform Act
This legislation amends various sections of law including enacting bail reform and pretrial 
detention reform, improving access to a speedy trial and expanding the discovery process.

Eliminate Monetary Bail
For the second consecutive year, the Executive Budget proposal seeks to eliminate monetary 
bail for people facing misdemeanor and non-violent felony charges. 

First, this legislation would mandate that police issue appearance tickets in misdemeanor 
and class E felony cases, with enumerated exceptions, so that fewer people spend time in jail 
before arraignment. 

Unlike prior legislative attempts to eliminate monetary bail, this legislation places the cost 
burden on counties to fund pretrial services, including electronic monitoring.  Electronic 
monitoring may only be ordered if the individual is charged with a felony, or a misdemeanor 
crime involving a person who is a member of the same household. 

The court must fi nd after notice, an opportunity to be heard, and an individualized 
determination that no other non-monetary condition or sets of conditions will reasonably 
ensure an individual’s return to court. 

County probation departments will be allowed to use an assessment instrument, criteria, or 
tool to consider risk of failing to appear in court. However, this tool or instrument cannot 
contain a measure of a person’s general risk to public safety. 

Second, this legislation eliminates cash bail and releases people on their own recognizance. 
Detention can be ordered only in limited cases involving high risk of fl ight or a current risk to 
the physical safety of a reasonably 
identifi able person or persons, and 
the order comports with Supreme 
Court jurisprudence regarding 
required substantive and procedural 
due process before detention. 
Lastly, this legislation implements a 
new procedure whereby a district 
attorney may move for a hearing to 
determine whether a limited number 
of eligible defendants may be held in 
jail pretrial.
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The Bail Elimination Act of 2019 
(S.2101 Gianaris/ A.2726 O’Donnell)
In addition to the budget proposal, a similar two-house bill was introduced to end most instances of cash bail and 

also included:

• Limiting preventative detention to just felony offenses who willfully and persistently fail to appear in court after 

receiving notice of scheduled court appearances,

• Requiring the prosecution to demonstrate the likelihood of success on their detention motion, and if successful, 

the court would then order pre-hearing detention or set any other release condition, 

• Requiring pretrial services be provided by public or non-profit entities (The Governor’s proposal does not 

explicitly state that pre-trial services are to be conducted by a public or non-profit entity),

• Requiring data on pretrial decisions in order to remove race as a factor in pretrial decisions, and 

• Regulating risk assessment tools (Both the Senate and Assembly versions of bail reform included specific 

provisions for governing risk assessment tools). 

Additional Criminal Justice Reforms Included in 
Governor Cuomo’s 2019 Criminal Justice Reform 
Package
In addition to reshaping bail and pretrial detention services, the Governor advanced additional proposals. 

Amending Discovery Process
Criminal Discovery is the process in State law that governs when, how, and what information the District 

Attorney’s (DA) Office must share with the criminally accused and their counsel. Under current law in New York 

certain information can be withheld prior to the plea deal process. This can be, but is not limited to, Grand Jury 

testimony information. Grand Jury in New York is the pre-criminal trial process where the DA brings evidence 

and witnesses to jury of resident peers who will ultimately determine if a criminal trial should go forward and/or 

an individual should be indicted. The reasons supporting why Grand Jury information are sealed is multiple but 

includes limiting pretrial witness tampering/intimidation.  
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Under Governor Cuomo’s plan, prosecutors and the defense will have to share 

information incrementally before a trial takes place. This will include disclosure of evidence 

and information favorable to the defense; intended exhibits; expert opinion evidence; 

witnesses’ criminal history information; and search warrant information will be made 

available to defendants in a timely and consistent manner. The intent is to better equip 

defense attorneys and provide tools necessary to adequately represent their clients.

If an increase of discovery is required to be turned over to the defense prior to the plea 

negotiation process, this will increase DA expenditures, and therefore county costs, 

substantially. This cost could be as simple as document copy and delivery charges or as 

complex and expensive paying for expert witnesses or drug lab results even for matters 

that do not go to trial.  This requirement could increase costs in the thousands for every 

complex case a District Attorney’s Offi  ce handles.  New York state Crime Laboratories 

(where drug chemistry is analyzed) are already backlogged and therefore this change 

would also require the State to increase staffi  ng and training prior to implementation.   

The current Executive Budget proposal off ers no funding to the counties for these 

changes.

Amending Speedy Trial Laws 

Aff ording the criminally accused a speedy trail is constitutional right. In New York the DA 

must be ready for trial within six months of the arraignment for a felony, within ninety 

days when the case a Class A misdemeanor and sixty days for a Class B misdemeanor. The 

diff erence in time allotted to the DA is in recognition that higher level charges may involve 

more witnesses and preparation. If the DA fails to declare they are ready for trial on such 

deadlines, the charges must be dropped. However, delays not caused by the DA and/or 

agreed to by defense counsel can allow for these speedy trial deadlines to be extended. 
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Under the Governor’s proposal, the new system would require that people held in custody—not just their attorneys—
consent to a speedy trial waiver that must be approved by a judge. These waivers include a deadline so that the 

defendant, defense attorneys, prosecutors, and judges understand when the trial is scheduled and will only be 

granted after the defendant has made an appearance before a judge.

Courts would also conduct periodic reviews of cases where defendants are held in detention, to assess the 

prosecutor’s statement of readiness, reconsider bail status if appropriate, and schedule a pre-trial conference. 

 The final component will help prevent delays stemming from actions by the defense where attorneys may file 

frivolous speedy trial motions at the last minute to delay an impending trial date. Currently, the defense only must 

allege that the prosecution failed to declare its readiness for trial within the statutory time, shifting the burden to 

the prosecution to identify the sections of law that allow for its actions. Under the Governor’s Proposal, a motion to 

dismiss must be made at least 20 days before the trial begins and it must include sworn factual allegations specifying 

the time periods that are being charged against the prosecutor.

Transforming Civil Asset Forfeiture
Under the Governor’s proposal, new legislation would be put forth to limit asset forfeiture proceedings to cases in 

which a conviction is obtained. The Governor’s proposal expands reporting requirements for local law enforcement 

and district attorneys. New York’s current reporting procedure only requires these groups to report the total value of 

assets seized and the distribution of those assets. The State Division of Criminal Justice Services will expand reporting 

requirements to include additional information, such as demographic and geographic data, to better understand how 

civil asset forfeiture is used in New York State. Once a more comprehensive data set is created, New York will then 

evaluate the asset forfeiture system and make the appropriate changes to fix the identified issues.

Improving Re-entry Process
The Governor is proposing to remove outdated statutory bans on occupational licensing for professions outside of law 

enforcement and, instead, applicants will be assessed on an individual basis. The mandatory suspension of driver’s 

licenses following a drug conviction will also be removed to allow people to travel to work and attend drug treatment, 

if the crimes did not involve driving. 
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Additionally, the Governor’s proposal 

broadens release opportunities for 

people who have shown rehabilitation 

by expanding the type and variety of 

programs provided in state prisons to 

make those individuals eligible for merit 

release and limited credit time allowances. 

There are also people in prison over 

the age of 55 whose debilitating or 

incapacitating medical conditions are 

costly to manage behind the walls. To 

remedy this, the Governor proposes that 

the Parole Board examine these cases 

under a new “geriatric parole” provision 

in which the Board will balance any public 

safety risk posed by these individuals with 

their need for age-appropriate treatment 

in the community.   

Finally, the Governor will speed returning 

citizens’ reintegration to society 

by reducing their fi nancial burdens after release, including removing the current parole 

supervision fee and having local child support enforcement offi  ces review child support orders 

for people incarcerated over six months. If warranted, these orders can be adjusted to refl ect 

the parent’s current fi nancial circumstances.  The child will not lose out because they are not 

receiving money now due to most parents’ inability to pay while incarcerated.  The Governor 

has also ordered a comprehensive review of parole revocation guidelines and practices to 

determine appropriate alternatives to incarceration for those who violate technical parole 

conditions but pose no risk to the community.

NYSAC Recommendations & Policy Positions
NYSAC supports the Governor’s previous eff orts to make off enders (to the extent possible) 

responsible for paying for pretrial services including electronic monitoring.In the alternative 

state resources should be committed to the counties 
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Any effort to enact bail reform must be accompanied by state funding for the incremental costs associated 

with pretrial supervision, counsel at first appearance, district attorney costs for setting bail or release 

determinations, and collecting and transporting offenders who fail to present to court. 

Any effort to amend the discovery process must include funding for the cost increases that will be placed on 

the District Attorney’s Office as well as the county government. 

NYSAC urges the Governor and State Legislature to create a taskforce to understand the true costs of 

implementing bail and discovery reform. This taskforce must work to determine the full impact to the criminal 

justice system.

The State Commission on Corrections must revise the minimum staffing requirement for each local 

correctional facility as set forth in 9 CRR-NY 7041.2 NY-CRR upon implementation of this legislation to adjust 

for changes in local jail census.

Counties support proposals that would house offenders in county jails until the next business day whereby 

offenders are brought in front of a division of county court. This proposal would achieve the goal of 

decreasing pretrial detention while also affording an opportunity for the district attorney and public defender 

staff to adequately represent the client rather than convening during the middle of the night after an arrest.
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